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Mediation can resu

by Charles Goldman and Deanna Okrent*

If Titigarion is war, mediation is the
nepotiation that may put s stop to the
fighting and kimit the harm to both sides,

Although mediation ean occur at
any stage of a conflict, it is particular-
1y effective eatly in a dispute before
the baitle lines are distinetly drawn
and the parties entrenched on Oppos-
ing sides. Another key to successful
mediation is making sure the right
people and issuos are at the table,

Litigation versus mediation

Litigation is a means of conflict reso-
lation in which a third party, usually a

* judge, resolves the dispute and a remedy

based in the Law, most commmonly mone-
tary damages and lepal fees, is awarded.

By contrast, medfation is a process
in which resolution is totally within
the control of the parties. Because res-
olution is up to the parties, they are
free to create novel solutions, bound
by principles of general legality and
public policy bmt not bound by sigic-
tures of a specific statute. Mediation
of an employment dispute could result
in #n agrecment for an employee re-
ceiving company equipment and a
mutually agreed on letter of reference
&s a yesolution in liew of damages.

Suppose two people are frghting
over a piece of iced chocolate euke.
Fot readers with children this will
ring all too true.

In a coutt, a judge might award the
cake to ane of the people or simply di-
vide it in half. In mediation, throogh a
facilitative dialogue, one of the partici-
pants may reveal an interest only in the
icing — even though it is a much small-
er piece of the proverbial pie — and the
other person an interest just in the cake.
The solation would not be to divide the
cake in half with each getting half of the
cake and half of the icing. Instead, one
person could be given il the cake and
the other all the icing,

Mediation and other forms of alter-
native dispute resolution have becp .
around for many years, in various

fotmats. But in recent years, there
have been both legistative and pro-
grammatic changes to encourage the
use of methods short of futl-blown lit-
igation to resolve disputes,

In the ADA, Congress expressly en-
couraged the use of altemative dispute
resolution, including mediation, to re-
solve disputes arising under the ADA.
Local taws such as the District of Co-
lumbia Human Rights may actually go
a step further, mandating mediation of
all disputes filed with the: agency.

Who mediafes

Critical to reaching a resolution
agreement in 3 successful mediation is
the presence of parties to the digpute
who have the autherity 1o resolve it. It
is also crucial to have present the in-
daviduals most immediately involved
1o discuss the sitpation.

In an employment disputc, it is com-
mon practice to have a person from HR
present. It also is very useful to have
someone above the immediate manager
who would have authorlty to resolve the
dispute at the mediation. If a higher-level
Manager cannot attend, he or she might
instead be available by phone, Simitarly,
when mediating a service delivery issue,
somicone with authority such as a facility
administrator should be present.

Also present will be a mediator or
two co-mediators, These are persons
trained or certified in conflict resolution
and are Joyal to the process, not the con-
tentons of any side. They should be
neutral, whether paid by a government
2gency o one or both of the parties.

Mediators have minimal, if any,
knowledge of the problem before the
mediation begins. They listen and
learn parties’ interests and jssues and
tagilitate resolution.

Lawyers and experts are not always
present. In the garden-variety situation,
they are not necegsary. Mediation is a
forum for a dialogue. Tt is not a court-
room. If the mediation arises after the
filing of a charge of discrimination it is

beneficial
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agreements

common practice for atforneys to be
present, although their role is not the
$amie as in 2 couriroom.

"A court reporter or stenographer is
naf present. The parties and mediator
may take notes but there ig no tran-
script made. Commonly the mediator
will colleet and destroy the particy’
hotes at the end of the session.

The spowse of an employee also
may come for moral support or to
help the employee recall, If the prob-
lem is over service delivery such as a
senior citizen violating nursing home
tules by going to the dining room in
his or her wheclchair, there may be
many pexsons with an interest, There
would be the resident wha is in the
home, his or her spouse, as well a5
any children and adult grandchildren.
Typically, the children want the resident
to be in the nursing home or assisted
living facility because otherwise the
parent will live with onc of them.

The service provider might be repre-
sented by an employer such as the per-
som running the dining toom as well 25
a senior executive sach as the home ad-
ministrator or executive director,

What fo discuss

Any problew or disputs can be me-
diated. That is another significant differ-
ence from litigation. I the parties are
willing to meet and try to resolve a mag-
ter, amything can be the subject of medi-
ation. Mediation is particularly effective
in resolving a problem or 3 dispute if
the parties have an interest in maintain-
ing their relationship with each other,

Mediation is ideal to resolve a dig-
pute over providing effective reasonable
aceommodation ko someone who js atifl
on the payroll and how to deliver ser-
vices 10 a senidr citizet. This is becanse
all parties are interested in their rela-
tionship and seeing if the accommoda-
tion could be made or the service
delivered, Mediation has worked well to
resolve conflicts over treatment at

' (See Mediation, page 5}

Page 4

October 2003 » ADA Compliance Guide

——




0L/98/z008

.

WHD 1¢:11l

FAX 2024675085 A C B

Zoeo3/o004

Mediation

{continued from page &)

medical elinics becavse the service re-
cipients at the clinic planned to return
there for added services in the future,

Even when there is no long-term
mutuality of interest, as is usnally
the case when an empiloyee js fired,
mediation can be a most useful tog],
Buoth sides have an interest in resoly-
ing 2 dispute without the significant
time, energy and legal expense. Me-
diation usually ends a dispute with-
out public rancor or disparagement
of the other side.

Early mediation is preferable

Mediation is generally available at
any stage of problem solving, even be-
fore a charge or complaint has been
filed to formalize the dispute. In a sime
ple case of reasonable accommodation
medistion is most effective sooner,
rather than later, Generally the longer a
conflict festers unresolved. the more
emotional and expensive it becomes.,

Nevertheless, one of the tecent
trends is for mediation to be increas-
ingly available and even ordered by
Jjudges after a lawsuit has been
brought to triaul. There are complicated
sieations when mediation has been
cffective to fashion 2 solution, after
the judge decided liability, namely
who was right and who was wrong,

Private entifies are free to make
mediation available at any time, When
interacting with governmental entities,
the process is usually more structured.
For example, in the District of Colum-
bia, under the {ocal human rights act,
mediation takes place before there is
any investigation of a charge.

The good news is that this enableg
D.C. litigants to addvress the conflict
face to face with a mediator usually
witliin 90 days of charges being filed.
The quick date for mediation can be
invaluable to an employee who was
allegedly discriminatorily terminated
and Jacks income and benefits such as
health insurance, On the other hand,
the eqrly onset of the process means
there has been ne tme to find out about
the strength of the parties” cases.

In the federst government, the
EEQC requires each agency to make
alternative dispule resolution avail-
able. Agency practices vary, but as a
general rule alternative dispute resolu-
tion nsually is avajlable relatively ear-
1y in'the complaing resolution process.

Three-part process

Mediation is a three-part process.
In the first part, the mediator typically
explains what mediation is and how it
is conducted and addresses any ques-
tions the parties have. The mediator
should explain that the process is gen-
erally confidential, that what is said in
mediation is said for resolution pur-
Doses only and that the mediator will
not testify in court for any party. The
mcdigtor potes that mediation is a
process in which the parties show
each other respect by not interrupting,

The mediator also should explain
that there may be occasions when the
mediator meets with one or each of
the parties separately, a process called
cancusing. The parties can take a
break and cancus among themselves
at any time too. After explaining the
rules the mediator will give the parties
an agreement to mediate for their re-
view and immediate execution,

Before moving past the first part of
mediation, it is important to note that
the patties can make exceptions to the
general rule of confidentiality of me-
diation in the mediation agreement.
For federal governwent employees
the rules are slightly different, Be-
cause of the Administrative Dispute
Act of 1996, confidentiality for feder-
at workers in mediation applies to
caucuges, not sessions whean all par-
ties are present, although the parties
can agree otherwise,

In the second phase of mediation,
each party telly his or her story, what
happened and why he or she is present
that day. Even if a person’s lawyer is
present, the person shares his or her
version, not the lawyer. Usnally the
mediator will ask the person initiating
the mediation to speak first and explain
the problem from his or her perspec-
tive, The mediator or the other side
may then ask questions to obtain more

information. This is not a cross--
examination. After one side talks, the
other side will make a similar presen-
tation,

In the nursing home situation, the
administrator could ask how much
help the resident needed to get to the
dining Toom or in carrying food. Or
an emplover could ask about an em-*
ployee’s particular frustration.

After the questions, the parties may
tell more about their sides. When the
storytelling is complete the next phase,
resofution, comes into play.

In resolution, the parties interact
and the diafogue is afl about how to
solve the problem. When receiviog an
offer or demand, parties often seek o
caucus, ugually slene or with the me-
diator. They then begin ro go back
and forth. If there is agreement on the
terms, the mediator will memorialize
the agreement in a written decument

the parties sign.

Mediated agreement

The agreement will call for specif-
ic acls to be taken by specific dates
and may commonly include a provi-
sion to mediate any dispute about
compliance with the agreement before
filing suit, It will commonly be a confi-
dential apreement with disclosure only
to persons on a need-to-know basis.

Once reached, the agreement is a
binding contract between the parties.
It governs the issne, superseding the
parties” prior dispute. In other words,
what counts after the agreement is
reached is only whether the parties
meet their apreed to oblipations, not
whether there was discrimination.

If there is no agreement and the par-
ties st want to mediate, it may be that
they agree to come back to mediation at
a later date. This often arises when an
issue such as & pension or safety rule re-
quires further checking in the spirit of
reaching agreement. All s not Jost
when there ie a need for a second or
even further sessions.

Benefits of mediafion
Litigation typically costs too
much, often at least $25,000 per case,
{See Mediation, page 6)
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Tips for successful conflict resolution programs provided

There are no guarantess for success
in mediation or in any other type of
conflict resolution, But certain practi-
cal puidelines can increase the chances
of success.

This list of tips is by 10 means ex-
haustive and is strietly advisory rather
than mandatory. State or governmental
agency rules should be reviewed to see
when mediation may be mandatory.
Mandated mediation is not always con-
ducive to successfill mediation. Per-
sons and cntities have to want the

process to work or at least be open to it
working,

1. Mediation should be encouraged
In organizational literature, aud the
neuirality of the mediator noted. Me-
diation can be noted in an employee
handbook, service deliverer’s bro-
chures and inclnded in contracts be-
tween parties. Staff should be trained
that information about mediation is in
#n organization’s literature and en-
couraged to mediate disputes.

2. Mediation should be used to solve
problems before they reach a crisis,

3. Mediators may be used from oub-
side an organization. This may build
trust. Mediators employed directly by

onc of the parties may be seen as par-
tial to the party who hired them.

4. When mediating an issue that
involves a person with a disabiliry,
accommodsations should be in place
for the mediation. The best way to
find oul if accommodations will be
needed is to ask the participants, An
aceessible mediation room with a
nearby accessible restroom should be
used, and a sign langnage interpreter
provided for a person with a hearing
impairment, Materials in an accessi-
ble format shonld be available to a
participant with a vision impairment,

5. The right people should be at the
mediation or immediately accessible,
Without persons with authority to
solve a problem, there is a very limit-
ed opportunity to succeed. In fact, not
having a vital person present could be
viewed a3 an insult, hardening the will
10 litigate.

6. Participants shovld be prepared
for mediation. Versions of the events
should be wriiten and notes made
about what participants want to learn
from the other side. A mygber of
different possible solutions should be

participants should familizrize them-
selves with fair standards that apply to
the situation. For example, if 4 merit
increase for an employee is disputed,
the employer’s representatives should
review in advance the objective com-

- pany standards for merit increases dur-

ing the relevant period,

7. Participants should be open-
minded and flexible. At mediation,
both sides invariably hear and leam
things they did not know. Participants
should be prepared to adapt thezr
views, both 45 to the events and possi-
ble solutions.

8. Any agreement reached in medi-
ation should be clear as to who will do
what and when the specific sction(s)
will take place. The obligations of the
parties should be crafted precisely.
The mediation resolution agreement is
a contract.

9. The: confidentiality of the process
should be maintained The isswes ip
miediation can be difficuit for peaple to
express. The resolution also is a very
persenal thing. There is no reason for
either party to disclose anything to any-
ong: who really doss not need to kaow,

10. Alternatives to a negotiated .
agreement should be considered. In
the landmark book, Getting to Yes, au-

| thors Roger Fisher and William Ury

call this BATNA —— Best Alternative

i ﬁ,{ to a Negotiated Agrcement, Another

term used is WATNA — Worst Alter-
native to a Negotiated Agreement.
Most commonly the alternative,
whether BATNA or WATrNA, is ex-

| pensive litigation and an unhappy em-
] ployee, unhappy managernent or

unhappy castomer,
11. Mediation can wotk over more

Wy than one session. While many disputes

| canbe resolved in a single segeion, all
is nat lost if more time is needed. Par-

ticipants may need to gather informa-
tion such as what technology is
immediately available or what the tax
congequences of certain payments ara
and then come back to the table.

12. Participants will have to meet
the needs of the other side to get a

4 resolution. m
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