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Miller Nash LLP is a multiservice law firm serving as counsel to a wide range
of leading businesses, nonprofit organizations, public entities, and individuals.
With offices in Seattle and Vancouver, Washington, and Portland and central
Oregon, Miller Nash offers its clients comprehensive, creative, and innovative
services in business law and commercial litigation. Miller Nash has a long-
standing commitment to providing pro bono work to individuals, families, and
nonprofits throughout the Pacific Northwest. The firm doesn’t do this because
they have to. The firm engages in pro bono work because Miller Nash believe
in helping the people in society who are underrepresented. At Miller Nash,
attorneys are proud to serve the communities in which they live and work, and
strongly encourage all lawyers to participate in pro bono matters. For more
information, please visit www.millernash.com.

Tl

Washington
Appleseed

The information provided by the National MS Society is based on professional
advice, published experience, and expert opinion. Information provided in response
to questions does not constitute legal advice. The Society recommencds that all readers

seek their own personal legal counsel; as this is only an educational resource.
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Chapter 1:

EmploymentQ & A

Am | obligated to tell my employer about my MS diagnosis?

It depends. First, under the American’s with Disabilities Act (ADA)
employers have different rules about asking individuals for medical
information depending on the stage of employment. At the application
stage, employers are prohibited from making medical inquiries or requiring
medical exams. At the application stage, you are not required to tell a
prospective employer about your MS unless you need an accommodation for
the application process.

However, once an individual is offered a job, but before the individual starts
working, employers are free to ask any medical questions they want or
require any medical exams they choose as long as all new hires in the same
job category are asked to do the same. This stage is called the “post offer”
stage. If an employer asks you about your medical condition at this stage
then you must tell the employer that you have MS.

The next stage is the employment stage. At this stage, disability-related
inquiries and examinations of employees must be “job-related and consistent
with business necessity.” According to the Equal Employment Opportunity
Commission (EEOC), the federal agency charged with enforcing the ADA,
a medical inquiry or examination is job-related and consistent with business
necessity when:

» an employer has a reasonable belief, based on objective evidence, that
an employee’s ability to perform essential job functions will be impaired
by a medical condition;

« an employer has a reasonable belief, based on objective evidence, that
an employee will pose a direct threat due to a medical condition;




« an employee asks for a reasonable accommodation and the employee’s
disability or need for accommodation is not known or obvious;

» required in positions that affect public safety, such as police and

fire fighters.

According to the EEOC, if you request an accommodation and your
employer asks for your diagnosis in order to determine whether you have a
disability under the ADA, you must disclose that you have MS.

What obligations does my employer have in keeping my diagnosis confidential
among my co-workers?

If you choose to reveal your diagnosis to your employer, your employer

is required under federal law to keep that information confidential.
Additionally, your employer is required to keep any information obtained
regarding your medical condition in a separate medical file. Employers can
speak only with supervisors and managers about your work restrictions
and necessary accommodations. First-aid and safety personnel may also be
informed if your disability may require emergency treatment. Additionally,
government ofhicials investigating compliance with federal law may be
provided with relevant information regarding your diagnosis.

What considerations should | keep in mind when | am deciding where to work?

Considerations will vary with each individual and plan of employment.
Because symptoms related to MS can be unpredictable, some individuals
seek out jobs that provide a certain level of flexibility and support. The
National Multiple Sclerosis Society, Biogen Idec, Elan, and Monster.com
have created a website specifically tailored to help people with MS find jobs
that will accommodate their physical needs. MS Workplace can be accessed
at www.msworkplace.com.
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What if my symptoms affect my ability to do my job?

Employers are not permitted to consider your diagnosis when making
decisions regarding your advancement or termination. Employers are,
however, permitted to consider your current ability. The ADA provides

that employers are not liable for employment discrimination when denial
of a job to an individual with a disability is consistent with business
necessity and the job in question cannot be accomplished with reasonable
accommodations. The ADA does offer some solutions to barriers that may
arise on the job: restructuring of the job, modification of work schedules,
modification, installation of equipment or reassignment to another position.

Can | be let go from my job because of my MS?

Possibly. If you are not able to perform the essential functions of your job
even with reasonable accommodations, your employer is not required to
continue your employment. Additionally, your employer is not required to
make accommodations for you that would pose an undue hardship for the
employer. But your employer must consider all reasonable accommodations
that may help you continue your employment. You cannot be terminated
until all possibilities have been exhausted.

What leave of absence laws exist to protect me?

There are applicable leave of absence provisions in the ADA and in the
Family and Medical Leave Act (FMLA). Under the ADA, disability leave is
one of the reasonable accommodations that an employer with fifteen or more
employees is required to make for its employees who have a disability. So
long as your requests for leave are not unreasonable, they are likely protected
under the ADA. The FMLA offers similar protections, which allow an
employee to take intermittent leave for periodic treatment or to negotiate
reduced work hours.

~
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What is the ADA?

The ADA is the “Americans with Disabilities Act,” which became a law in
1990. The ADA is designed to ensure that people with disabilities are able to
fully participate in society and be free from discrimination.

How do | know whether | qualify under the ADA?

Technically, the ADA requires that you have a physical or mental
impairment that substantially limits a major life activity, such as hearing,
seeing, speaking, thinking, walking, breathing, or performing manual tasks.
The ADA is often interpreted broadly, however, and most people with MS
qualify under the ADA.

With regard to discrimination in the workplace, the ADA applies to
nongovernmental employers that have fifteen or more employees. If your
employer has fifteen or more employees, the protections of the ADA extend
to applicants, recent hires, and employees who are impaired when they
begin working or become impaired at any time during the course of

their employment.

What are my rights under the ADA?

Generally, the ADA gives you the right to be free from discrimination in
the workplace. That means that your employer cannot discriminate against
you for having MS when making employment-related decisions, including
hiring, firing, promotions, training, leave, and benefits.

For example, the ADA prohibits an employer from refusing to hire or promote

an individual because he or she has been diagnosed with MS. The ADA also
prohibits an employer from using screening criteria that effectively discriminate
against people with disabilities and requires that any tests or screening procedures
be directly related to the job duties. The ADA also gives you the right to reasonable
accommodations throughout the hiring process and while performing your job.

4 /
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What obligations does my employer have to accommodate me?

If you qualify under the ADA, your employer must provide you with the
reasonable accommodations you request, making it possible for you to
perform your job. If your employer refuses to make such accommodations,
your rights under the ADA may have been violated. There are limits,
however, to the extent to which an employer must accommodate a person
with a disability. The employer is not required to make accommodations
that would impose an undue hardship on the employer or accommodations
that would create a direct threat to health or safety in the workplace.
Additionally, your employer might be eligible for tax benefits in the form of
deductions or credits for the accommodations it makes for its employees.

What qualifies as an undue hardship under the ADA?

The employer decides what qualifies as an undue hardship on a case-by-
case basis. Employers are not required to make accommodations that

are impractical, would cause unreasonable problems, or would be cost-
prohibitive. If your employer has decided that a particular accommodation

would create an undue hardship and you disagree, you may request that the
EEOC review the decision.

What rights do | have if my place of employment has fewer than
fifteen employees?

The ADA applies only to employers with fifteen or more employees. But the
law in your state might offer broader protection. You may contact the state
agency that oversees discrimination complaints for more information about
specific state laws.

Would my employer’s obligation to me vary based on the nature of my job?

Yes. Your employer is required to make reasonable accommodations so that
you may perform your “essential job functions,” which are typically defined

\_ |
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by your employer. The particular symptom you are dealing with will also
affect the reasonable accommodations that your employer is obligated to
offer. For instance, an employee who is responsible for reviewing files, but is
experiencing vision impairment, may be provided with magnifiers or larger-
print material.

What reasonable accommodations may | ask for?

Reasonable accommodations ensure that you are able to perform your job.
They include but are not limited to modified working hours, changing the
location where the work is performed, providing reserved parking, allowing
employees to use earned or unpaid leave for treatment, and providing you
with modified equipment and wheelchair accessibility. The ADA requires
that you and your employer discuss and plan necessary accommodations.
Several organizations can help you research reasonable accommodations,
including, but not limited to the following:

« The ADA: www.ada.gov, or 1-800-514-0301, or TTY 1-800-514-0383.

» The Equal Employment Opportunity Commission: www.eeoc.gov,
or 1 800 669-4000, or TTY 1-800-669-6820.

« The Job Accommodation Network: www.jan.wvu.edu, or

1-800-526-7234, or TTY 1-877-781-9403.
What should | do if | think my rights are being violated?

You should contact the EEOC, which is tasked with investigating
discrimination under the ADA. When you contact the EEOC, you should
say that you think your rights have been violated and that you would like
to file a charge against your employer. You have from 180 to 300 days
(depending on your state) to file a charge under the ADA, so it is important
that you do not wait too long to contact the EEOC if you think your rights
have been violated.

The EEOC can be contacted at 1-800-669-4000 or www.eeoc.gov.
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What leave-of-absence laws exist to protect me?

The FMLA contains applicable leave-of-absence provisions. Under the
ADA, disability leave is one of the reasonable accommodations that an
employer with fifteen or more employees is required to make for its disabled
employees. So long as your requests for leave are not unreasonable, they are
likely to be protected under the ADA. The FMLA offers similar protections,
which allow an employee to take intermittent leave for periodic treatment or
to negotiate reduced work hours.

How do | pursue a discrimination claim?

After you contact the EEOC, the EEOC will inform your employer that

a charge has been filed. At that point, the claim will proceed in one of
several different ways. First, the EEOC might suggest mediation, in which
an impartial party will work with you and your employer to resolve your
dispute. Mediations through the EEOC are free, confidential, and voluntary.

If mediation is not pursued or is not successful, the EEOC will investigate
your claim to determine whether it has merit. If the EEOC finds evidence
of discrimination, it will generally attempt to settle the claim. If settlement
is not successful, the EEOC will either bring a lawsuit on your behalf or
inform you that you can file your own lawsuit.

If the EEOC does not find evidence of discrimination, you may still file
your own lawsuit by hiring a lawyer and pursuing your claim without the

EEOC:s help.




Resources:

ADA & People with MS, Employment Issues,
National Multiple Sclerosis Society, available at
http://www.nationalmssociety.org/download.aspx?id=66.

A Guide to Disability Rights, Department of Justice, available at
http://www.ada.gov/cguide.htm.

Americans with Disabilities Act, available at

hetp://www.ada.gov/pubs/ada.htm.

Americans with Disabilities Act:
A Guide for People with Disabilities Seeking Employment, available at
hetp://www.ada.gov/workta.htm.

Linda Carter Batiste, J.D., Accommodation and Compliance Series:
Employees with Multiple Sclerosis, available at
hetp://www.jan.wvu.edu/soar.

Rosalind C. Kalb, Multiple Sclerosis:
The Questions You Have, the Answers You Need, 3rd ed.

A Win-Win Approach to Reasonable Accommodations,
National Multiple Sclerosis Society, available at
http://www.nationalmssociety.org/employment.

Career Crossroads: Employment and MS (DVD),
available by order from National MS Society Chapters: 1-800-344-4867.
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http://www.nationalmssociety.org/employment
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Resources: (cONTINUED)

Disclosing Your MS in the Workplace,
National Multiple Sclerosis Society, available at
http://www.nationalmssociety.org/employment.

Karen Zielinski, Real Living with Multiple Sclerosis:
GET A JOB|, available at
http://findarticles.com/p/articles/mi_qa3939/is_200410/ai_n9464632/print.

Presley Reed, M.D., Family Medical Leaves for Chronic Disease:

Multiple Sclerosis, available at

http://www.reedgroup.com/News/Articles/Reed01-2004_FMLA_and_MS_PPLU.pdf.
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Sample form letter to your employer regarding your MS diagnosis

Should you decide to disclose to your employer that you have MS, you may use this sample
form letter as a template (for a downloadable version of this letter, please go to www.
nationalMSsociety.org):

Date]

[

[Your Name]

[Street Address]

[City, State, Zip Code]
[

[

[

Your Employer’s Name]
Street Address]
City, State, Zip Code]

Dear [insert name here]:

I am writing today to inform you that I have been diagnosed with multiple sclerosis (MS).
MS is a chronic autoimmune disease affecting the central nervous system. MS causes a break-
down of lipids that form a protective coating around nerve cells. This destruction can cause
neurological symptoms and impairments throughout the body. More information about MS
can be found at the National Multiple Sclerosis Society website: www.nationalMSsociety.org,.

MS symptoms vary from person to person. These are some of the symptoms I have
experienced: [You may include any information about specific symptoms that you are dealing
with or have dealt with in the past. You may also want to point out any time that you may
have been symptomatic at work. If you choose, inform your employer about any specific tasks
you can and cannot do because of your MS.]

Please know that I highly value my position at [name of company]. Because of the
unpredictable nature of MS, I may need to request reasonable accommodations in the future.
If this occurs, I will request a meeting with you at that time.

I am also happy to provide you with additional information about MS. [You can contact
the National MS Society for information to pass along to your employer. Additionally, you
can contact your local office for materials to give to your employer. Call 1-800-344-4867 for
more information.]

The Americans with Disabilities Act requires that employers maintain confidentiality
regarding an employee’s medical history. In addition, the Act requires employers to keep
employee medical information in a separate medical file. For more information regarding
confidentiality requirements, please visit www.ada.gov.

[ appreciate your understanding and cooperation in this matter.
Sincerely,
[Your name]

10
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Sample form letter asking for accommodations

Date]

[

[Your Name]

[Street Address]

[City, State, Zip Code]
[

[

[

Your Employer’s Name]
Street Address]
City, State, Zip Code]

Dear [insert name here]:

I am writing to formally request a reasonable accommodation for my multiple sclerosis
(MS) as allowed under the Americans with Disabilities Act (ADA) and [insert any applicable
state law here; if you are not sure what laws may apply in your state, contact the state agency
that oversees discrimination complaints for more information]. Although I am otherwise able
to do my job, my ability to [insert applicable task] is somewhat limited. I believe that [insert
accommodation that you are requesting] is a reasonable accommodation that would allow me
to be more comfortable and more efficient while at work. If you do not consider this request
reasonable, please let me know and we can discuss whether there are alternatives.

If you need further verification of my condition before granting my accommodations, I
can request documentation from my physician. Please keep this information confidential.
The ADA requires employers to maintain confidentiality regarding an employee’s medical
history. Additionally, the ADA requires employers to keep employee medical information in
a separate medical file. For more information regarding confidentiality requirements or the
requirements for reasonable accommodations, please visit www.ada.gov.

Because of the unpredictable nature of MS, I may need to request additional reasonable
accommodations in the future. As you are probably aware, the company might be eligible for
tax benefits in the form of deductions or credits for the accommodations that it makes for its
employees. If our accounting department is not familiar with the regulations, it can contact
the EEOC for more information.

[ appreciate your understanding and cooperation in this matter, and I look forward to
working with you to institute my accommodations. I would appreciate a response to this
letter by [insert date].

Sincerely,

[Your name]

\_ o
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Chapter 2:

InsuranceQ & A

What medical insurance coverage is recommended for someone who has MS?

If you currently have insurance, it is important to maintain that coverage
because it may be difficult to enroll in a new health plan. Carefully review
your health benefits information to ensure that you understand your medical
coverage, your out-of-pocket expenses, and your member rights.

If you are unable to find individual health insurance, and you do not have
group health coverage through an employer, you may be able to qualify for
government-sponsored programs such as Medicare. Medicare is a public
health insurance program for senior citizens and individuals with disabilities.
The federal government provides this service to citizens of a particular

state. Some states also have state public health insurance programs or state
high-risk pools, which are available if you are denied by all other insurance
companies.

If you do not currently have insurance, you may have a difficult time finding
an individual health insurance policy. Many private insurance companies
will automatically deny a new application because of your MS diagnosis.

If you have group coverage through your employer, however, federal law
prohibits denial of that coverage based on your health status. In other words,
you cannot be denied enrollment in your employer’s group health coverage
because of your MS.

In order for a disabled individual under sixty-five to qualify for Medicare,
the Social Security Administration must have already determined that the
individual was permanently disabled and the person must have received
Social Security disability benefits for twenty-four months. Also, individuals
with MS will qualify for Medicare once they reach sixty-five if they receive
Social Security benefits. The National MS Society estimates that 20-30% of
all individuals with MS are enrolled in Medicare.

\_ ol
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Medicaid may also be an option. To qualify, you must meet certain income
and asset requirements and fall under specific categories set by the federal
and state governments. Medicaid is specifically designed to assist income-
qualifying individuals in paying for medical care. For more information
about the program or to apply for assistance, you can contact your local
Medicaid office or state Department of Human Services.

For more information on Medicare and to find out whether you are
eligible, you can contact the National MS Society at 1-800-344-4867 or
the Center for Medicare Advocacy at http://www.medicareadvocacy.org.
Medicare questions can be answered by lawyers who specialize in elder law
and disability matters. Additionally, the National Academy of Elder Law
Attorneys offers helpful information regarding Medicare:
http://www.naela.com/.

How do | find an MS treatment center?

Speak with your doctors, who should be able to refer you to a treatment
center near you. In addition, the National MS Society has compiled a
database of treatment centers throughout the United States. The database is
organized by state and can be accessed at http://www.nationalmssociety.org/
living-with-multiple-sclerosis/getting-the-care-you-need/treatment-locations/

index.aspx, or call 1-800-344-4867.

Call your member services representative or check your health plan’s
provider directory to ensure that the MS treatment center is participating in
your provider network.

How do | find a physician who specializes in MS?

You can speak with your primary-care physician about referring you to a
specialist in your area. Also, some hospitals host MS treatment centers and
can be a good resource in finding treatment. You can also consider getting
involved with organizations such as the National MS Society and meet other
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individuals living with MS who may have recommendations. Your area’s
Society chapter can also provide you with information about treatment
centers and physicians near you. Call your member services department or
check your health plan’s provider directory to ensure that the specialist is
participating in your provider network.

Can | see an alternative-medicine provider, such as a naturopath
or acupuncturist?

It depends. Increasingly, insurance providers are covering treatments from
alternative-medicine providers. Because all plans and policies are different,
you will need to review your individual policy to determine the scope of
your coverage.

What is a preexisting condition?

A preexisting condition is a condition that was present before an individual’s
enrollment in a coverage plan. Some individual health insurance policies
will not cover the treatment of conditions that existed before the individual
enrolled in the coverage plan, and some will cover preexisting conditions,
but only after a waiting period. Insurance companies selling individual
health insurance policies differ on what constitutes a preexisting condition.
Therefore, research the individual health insurance policy to determine how
that specific company defines a preexisting condition.

If you have health insurance through your employer’s group health insurance
coverage, the federal law known as HIPAA (Health Insurance Portability
and Accountability Act of 1996) dictates what constitutes a preexisting
condition. Under federal law, a preexisting condition is a physical or mental
condition, regardless of cause, for which medical advice, diagnosis, care, or
treatment was recommended or received within the six-month period ending
on the enrollment date.

~
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Chapter 4:

Social Security Disability Insurance Q&A
What is SSDI?

“SSDI” stands for “Social Security Disability Insurance.” SSDI is an income-
support program that provides income to qualifying individuals with
disabilities. SSDI is funded through Social Security taxes. Certain family
members of a disabled worker may also qualify to receive payments through

SSDL

Who qualifies for SSDI?

To qualify for SSDI, you must have worked in a job or jobs covered by
Social Security, and you must have a medical condition that meets the
definition of “disability” of the Social Security Administration (SSA).

If you do not qualify for SSDI, it is possible that you would qualify for
Supplemental Security Income (SSI). More information on SSI is available at
the end of this section.

To determine whether your employer is covered by Social Security, look at
your pay stub to see whether there is a Social Security withholding or ask
your HR manager. Most private employers are covered by Social Security,
but many county or state employers are not. To qualify for SSDI, adults
normally must have worked in covered employment five out of the last ten
years before the onset of disability and a total of ten years in their lifetime.
This requirement is scaled back for younger workers.

To determine whether your condition meets the definition of “disability,”
the SSA will use a five-step evaluation process that considers your current
work activity, if any, along with your medical condition and how it affects
your ability to work. More information about the determination process can

be found at http://www.ssa.gov/pubs/10029.html. No disability is covered
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or is expected to result in death. Your physician must provide evidence of the
diagnosis, test results and examination. However, the presence of a disability
is determined by Social Security and may require evaluation by physicians
hired by Social Security.

Benefits usually continue until you are able to work again on a regular basis.
If you are not able to return to work the disability benefits will run until
retirement age and then roll over into Social Security retirement benefits.

At such time as you may be able to try working, a number of special rules,
called “work incentives,” provide continued benefits and healthcare coverage
to help you make the transition back to work.

Certain family members may also qualify for benefits under your SSDI.
They include:

« A spouse who is sixty-two years old or older;

« A spouse who is caring for a child if the child is disabled or sixteen
years old or younger;

 An unmarried child who is under eighteen years old. If the child is in
elementary or secondary education full-time, a child qualifies so long as
he or she is under nineteen years old;

 An unmarried disabled child who is eighteen years old or older. The
disability must have started before the age of twenty-two, and the
disability must meet the SSA’s definition of “disability” for adults. Such
a child can also receive benefits if one of his or her parents is retired, on
Social Security, or deceased.

How much income can | earn and still receive SSDI?

If you are still working but not earning very much money, you might still
qualify for disability benefits. In 2008, the maximum amount an employee
can earn and still qualify for SSDI is $940 per month (this amount is $1,500
for someone who is legally blind).
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SSA uses this maximum income cap, called “substantial gainful activity”
(SGA), to assess the impact of your MS symptoms on your ability to work.
If you earn more than this amount, SSA will normally assume you are
able to work and deny your application. SSA increases the SGA income
cap annually. SGA applies only to income from work. For SSDI purposes,
SSA does not count income you get from other sources, such as interest or
investments. There is no limit on the assets you can own.

SSA has established a variety of “work incentive” programs that can help you
keep your cash benefits and Medicare while you test your ability to work.
Based on your participation in these programs, you can earn additional
income and temporarily continue to receive SSDI benefits. For information,
visit: www.socialsecurity.gov/pubs/10095.html.

What amount of money would | receive monthly under SSDI?

The amount of your monthly SSDI payment is based on your average
lifetime earnings, which means that it will be a different amount for
different people. You can find an estimated payment amount, on the Social
Security statement that you receive each year. That document also includes
estimates of retirement and survivors benefits that you or your family may
be eligible to receive in the future.

If you do not have your Social Security statement and would like an estimate

of your disability benefit, you can request one at www.socialsecurity.gov or
call the SSA toll-free at 1-800-772-1213, or TTY at 1-800-325-0778.

How do | file for SSDI?

There are a number of ways you can file for SSDI. You can file online, by
telephone, or in person. To access the application over the Internet, visit
www.socialsecurity.gov. To apply via telephone or in person, you will need to
call the Social Security office to schedule an appointment (1 800 772 1213,
or TTY at 1 800 325 0778). The interview lasts about one hour.
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How do | proceed through the SSDI process?

You should begin the SSDI process as soon as possible after becoming
disabled. It will take some time for you and your doctor to gather the
information for your application, and the SSA typically takes three to
five months to review an application once it is submitted. The following
information will help you understand the process and what you need to
be doing as you apply for SSDI benefits. If you choose to apply for SSDI
over the Internet, the starter kit can be downloaded for free at
http://www.socialsecurity.gov/disability/disability starter kits.htm.

1. Familiarize yourself with the process and determine whether you
would like to hire a lawyer.

The SSA has created a “Starter Kit,” available on its website, to help
you understand what to expect. The Starter Kit can be found at
htep:/fwww.ssa.gov/disability/disability starter kits.htm.

Once you have reviewed those documents, you will need to
determine whether you would like to hire a lawyer or other
representative to assist you throughout the process. A lawyer is
not required, but many people find that it is helpful to have an
experienced advocate as they move through the application or
appeals process.

2. Gather the necessary information and submit your application.

There are three ways to apply for disability benefits:
« through the SSA website;
« through a phone interview with an SSA official; or

« by visiting your local Social Security office.
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No matter which application method you choose, be prepared

to include detailed information about your work history and the
nature of your disability. Spend some time gathering documents and
information before you apply. You can find a checklist of necessary
documents in the Starter Kit on the SSA website. Gathering the
necessary information can be very time-consuming, but very
important and helpful to your cause.

People with MS will benefit from having an MS neurologist involved
in the submission of materials to the SSA. The doctor will be able to
verify your condition and produce the detailed medical records that
will be required with your application.

If you choose to apply through the SSA website, you will need

to complete an application for Social Security benefits and an
adult disability report. Both forms can be found at www.ssa.gov/
applyfordisability. If you do not have Internet access or prefer
assistance from the SSA while completing the application, you can
call or visit your local Social Security office.

Finally, you should keep records of your condition and your dealings
with the SSA throughout the application and appeals process. Some
applicants will be asked for additional information after the process
has begun, and it is very helpful to have a record of any appointments
or health episodes that have occurred during the SSDI process.

. Wait to hear whether your application has been approved.

The SSA will review your application using a five-step evaluation
process to decide whether you are eligible for benefits. The process
considers your current work activity, if any, along with your medical
condition and how it affects your ability to work. Because the process
requires extensive review of your medical and employment history, it
typically takes the SSA from three to five months to approve or reject
your application.
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If your application is approved, you will begin receiving benefits
immediately, so long as at least five full months have passed since
your disability began. Benefits are not available during the first five
months after a disability begins to ensure that benefits are distributed
only to those with long-term disabilities.

4. If your application is rejected, decide whether to appeal.

Ideally, your application will be approved and an appeal will not be
necessary. If your application is denied, however, you are allowed to
appeal the decision. If you choose to appeal, you must notify the SSA
within 60 days of receiving the letter denying benefits.

The appeals process can be lengthy, and you should consider whether
you would benefit from the assistance of a lawyer before you begin.
If you choose to appeal and do not wish to hire a lawyer, you should
ask for assistance from your local Social Security office and National
MS Society chapter. Once you file an appeal, there are five levels of
possible appeals. Your application could be approved or rejected at
any of the five levels. You should be aware, however, that you will not
receive any SSDI benefits during the appeals process if you were not
initially approved.

Is it common for SSDI to be denied?

Statistically speaking, you are more likely than not to be denied SSDI the
first time you apply. SSA statistics detailing denial rates in 2005 indicated
that 64% of all first-time applicants were denied. The statistics also showed,
however, that 52% of all SSDI applications were ultimately approved.

What is the appeals process?
The appeals process can be lengthy and you should consider whether

you would benefit from the assistance of a lawyer before you begin. It is

K recommended that you obtain an experienced Social Security lawyer. Please
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be aware that the SSA must approve all lawyer fees and that the standard
fee agreement that the SSA approves is a contingency fee agreement in
which the lawyer does not get paid unless you win benefits. The fee that
the SSA normally approves is only paid from past-due benefits that you
may be awarded. SSA normally approves a fee of 25% of the past-due
benefits you may be awarded, with a cap on fees of $5,300.00 through
the Administrative Law Judge (AL]) hearing. Furthermore, it is standard
practice for lawyers to provide free consultations on these claims. Therefore,
virtually anyone can afford a lawyer. If you choose to appeal and do not
wish to hire a lawyer, you should ask for assistance from your local Social
Security office. Once you file an appeal, there are five levels of possible
appeals. Your application could be approved or rejected at any of the five
levels. You should be aware, however, that you will not receive any SSDI
benefits during the appeals process if you were not initially approved.

Appeals Process Next Step

0 || Al If your appllcathn is d.enled,. you may
request a reconsideration within sixty days.
2 | Reconsideration If denle-d,-you may request a hearing before
an administrative law judge.
: If denied, you may appeal the decision to
3
RCENTES the Social Security Appeals Council.
Social Security Appeals ) you are de.znled 2 hearing or 5ol :
4 . application is denied following a hearing,
Council o O
you may file suit in federal district court.
5 | Federal District Court The federal district court is your final level
of appeal.
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Appeals Process Step 1:

What happens if my application for SSDI is denied?

If you get a letter indicating that you did not qualify for SSDI, you have

the right to appeal the decision. You will have sixty days from the day you
received the letter to request, in writing, a reconsideration. A reconsideration
is a complete review of your application by an individual who did not take
part in the initial review process. All evidence presented when you first
applied for SSDI will be considered, along with any new evidence.

Appeals Process Step 2:

What if my reconsideration is denied?

If you are again denied SSDI after the reconsideration process, you may
appeal that decision and ask for a hearing before an administrative law judge

(ALJ).

Appeals Process Step 3:

What will happen at the hearing?

40

You may be asked for more information regarding your case, and you are
also permitted to present new evidence. New evidence includes any relevant
changes or developments in your condition that the AL]J should be aware of.
If there have been no changes or developments in your condition, you need
not present anything new. At the hearing, the judge will place you and any
witnesses under oath and ask you questions regarding your disability. This
will usually include questions about your age, education and work history,
as well as your medical conditions, limitations on activities and how you
spend a typical day. Most hearings also include a vocational expert called
by the ALJ and may also include a medical expert called by the ALJ. You
should consider obtaining statements from family, friends or coworkers
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and bringing one of them as a witness with personal knowledge of your
condition. The judge is unlikely to make a decision immediately; instead,
the decision will be sent to you along with a letter.

If you are denied after the hearing, you may appeal that decision to the
Social Security Appeals Council. The Appeals Council is not required to
take your case, and may deny it if the Council thinks the ALJ decided your
case correctly. If the Appeals Council accepts your case, it will either review
your case or send it to a different ALJ for review. You will be notified by
mail of any decisions.

Appeals Process Step 4:
What if the Appeals Council denies my claim or refuses to hear my case?

Another avenue to pursue if the Social Security Appeals Council also denies
your claim is to review your case. You can appeal an Appeals Council
decision by filing a lawsuit in federal district court. Any correspondence

you receive from the Appeals Council regarding a denial of your claim will
include information about this process. But you may want to consider filling
a new claim with the SSA if you are experiencing new symptoms or have
new evidence.

Appeals Process Step 5:
What if the federal district court denies my claim?

If a claimant files at the federal district court and loses, an appeal can be
made to the U.S. Court of Appeals, and may even be able to be taken to the
U.S. Supreme Court. In this case, it is important that the claimant consult
with a lawyer who is experienced in representing people in federal court.
While you are waiting for the appeals process, it is possible, and in some
cases even advisable, to file another application for SSDI.
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What can a lawyer help me with when | am applying for an SSDI claim?

If you choose to hire a lawyer, he or she can help you understand your rights
and assist you through the application process. Specifically, your lawyer can
help you by preparing documents, getting information from your Social
Security file, helping you get medical records or information to support your
claim, helping you prepare for a hearing, and requesting a reconsideration or
appeal if your claim is denied.

If you choose to hire a lawyer, you are required to inform the Social Security
office in writing as soon as possible. Your lawyer will be able to assist you in
this process.

What is the national payment standard for SSDI lawyers?

42

Lawyers are prohibited from charging their clients fees for work before SSA
without first getting written approval from the SSA. The SSA must review
and approve the fee agreement between you and your lawyer. The only fee
agreement that will be approved is a contingency fee agreement that provides
for a fee of 25% of past-due benefits, with a cap of $5,300.00 through

an ALJ hearing. A lawyer may have a fee agreement that provides for an
hourly fee or larger fee than described above. That fee agreement will not
be approved for automatic payment and the lawyer will be required to file a
fee petition seeking approval of that fee. A lawyer may charge you for out-
of-pocket expenses, such as the cost of obtaining medical reports, without
approval from the SSA.

Your community might also have an organization that provides free or
reduced-rate legal services to people who qualify, so be sure to consider
this option if you are concerned about your financial ability to pursue your
claim. Your local bar association may also be able to help you find a lawyer
who fits your budget.
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What is Supplemental Security Income (SSI)?

SSI is also managed by the SSA and provides benefits for people who

have very limited income, are elderly, blind or disabled. Unlike SSDI, SSI

is available for those that have not had a previous work history. The SSI
program uses the same definition of disability as the SSDI program. Finally,
one must have a limited income and assets low enough to meet certain
thresholds. Both SSDI and SSI use the same disability determinations, and it
is possible to qualify for both at the same time.

Resources:

Social Security Administration Web site:
http://www.socialsecurity.gov.

National MS Society, Social Security Disability Benefits,
A Guide for People Living With Multiple Sclerosis:
http://www.national MSsociety.org/download.aspx?id=186.

National MS Society:
www.national MSsociety.org/SSDI.
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Chapter 5:
Finding Legal Resources Q&A

How do | find a lawyer, and how do | know whether he or she is qualified to
help me?

Most lawyers build their practice from referrals, so find out whether your
friends or family members have worked with a lawyer that they liked. The
local bar association is also a good resource that can help you find a qualified
lawyer in a particular practice area.

Once you have found a lawyer, ask the lawyer whether he or she has pursued
similar claims in the past. If not, most lawyers will be happy to refer you to
another lawyer who will be well suited to handle your case.

What information does my lawyer need to know about MS?

Your lawyer does not need to have specialized knowledge regarding MS

in order to effectively represent you. It will be your lawyer’s job to learn
about your condition and ask you questions about your symptoms. It

will be important to let your lawyer know that MS can be debilitating,
progressive and unpredictable. Be ready to provide your lawyer with detailed
information about your symptoms and limitations on activities as well as
your education, work history and medical treatment.

What will happen during my visit with a lawyer?

Most likely, the lawyer will ask you a lot of questions and try to gather
information from you. He or she will probably also discuss the standard
fee arrangements with you during your first visit to make sure that you are
comfortable moving forward.

After the lawyer understands your situation, he or she is likely to discuss
your options with you and recommend a strategy. This might not happen

\_ 45

=




in the first meeting, however, so do not be surprised if the lawyer tells you
that he or she will have to think over your situation before providing a
firm answer. Lawyers often have to research issues that are unique to your
situation before they can recommend what is right for you.

What should | expect my lawyer to do/not to do?

You should expect your lawyer to explain and discuss your options with
you. You should not be surprised, however, if your lawyer does not answer
all your questions right away. Your lawyer might need to spend some time
researching your particular issues before he or she is able to fully explain
your options.

Once he or she has done the due diligence, your lawyer will provide counsel
and recommend the documents or services that are right for you. Your
lawyer should not force you to pursue a particular strategy, however, and you
should expect the process to be collaborative.

What fees do lawyers charge?

The fees that lawyers charge vary. Generally, lawyers charge an hourly
rate and bill you monthly for their services. These rates are occasionally
negotiable depending on the complexity of your issues.

Your community might also have an organization that provides free or
reduced-rate legal services to people who qualify, so be sure to consider
this option if you are concerned about your financial ability to pursue your
claim. Your local bar association should be able to help you find a lawyer
who fits your budget.
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Resources:
Your state and/or local bar association

Lawyer Locator through Martindale/Hubbell, available at
http://www.martindale.com.

Lawyer Locator through FindLaw, available at
hetp://www.lawyers.findlaw.com.
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GLOSSARY

Acupuncture — involves the insertion of thin metallic needles into specific
points on the body. It is believed that this can improve the flow of energy in the
body and thus treat a disease or relieve pain.

ADA is the “Americans with Disabilities Act,” which became a law in 1990. The
ADA is designed to ensure that people with disabilities are able to participate
fully in society and be free from discrimination.

Advance healthcare directive — a document that informs your doctor and your
family of the medical treatment you would like to receive if you become unable
to make decisions about your healthcare.

Administrative Law Judge (AL)) — judge who presides over a Social Security
Administration appeal, hearing claims that were disapproved by a state
disability determination services ofhice.

Affirmative duty — requires an employer to provide reasonable accommodations
to a disabled employee; requires the employer to help you identify and apply for
available jobs within the employer’s business for which you are qualified.

Alternative medicine — describes MS treatments that are used instead of
conventional medicine; often associated with complementary medicine, which
refers to therapies that are used in addition to conventional medicine

Bar association — the professional organization for lawyers.
Claimant — the individual claiming benefits under a Social Security Program,
or appealing the decision of an insurance company, an appeals council or a

federal court.

Complementary medicine — with alternative medicine, refers to unconventional
medical practices that are not part of mainstream medicine.
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CPR - Cardiopulmonary resuscitation — medical procedures used to attempt
to revive a person when his or her heart has stopped or the person has stopped
breathing.

Disability Starter Kit — includes a fact sheet with frequently asked questions,

a checklist of documents and information that will be requested by the Social
Security office where you have applied, and a worksheet to help you gather and
organize all the information.

Do-not-resuscitate order (DNR) — an advance healthcare directive that
indicates what you want to have done in certain medical emergencies;
specifically, that you do not want CPR performed if you stop breathing or your
heart stops.

Due diligence — the proper degree of care or attention expected of a person in a
given situation.

Durable power of attorney — a formal legal document that designates a friend,
family member, or other person as your agent to take action on your behalf,
such as signing documents, buying and selling property, authorizing medical
treatments.

EOB — an Explanation of Benefits usually accompanies documents that explain
why coverage of a medical procedure or prescription was denied.

Equal Employment Opportunity Commission (EEOC) — the enforcement arm
of the ADA, Title I, that investigates charges of discrimination in the workplace
and tries to resolve them without a costly lawsuit.

Family and Medical Leave Act (FMLA) of 1993 — protects an employee’s rights
to take unpaid leave of absence in order to attend to important family health
concerns or to negotiate reduced work hours. Gives the worker some assurance
that in the event of a health care emergency, workers would not have to choose
between his or her job and personal or family obligations.
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Healthcare directive - a directive that allows a person to name a personal
representative or agent who will make medical decisions on your behalf, should
personal decision making become impaired. Sometimes called a health care
proxy or medical power of attorney.

HIPAA - Health Insurance Portability and Accountability Act of 1996 -

also known as the Kassebaum-Kennedy Bill, mandates various requirements
for “group health plans” and is intended to reduce barriers by guaranteeing
that most workers who change or lose jobs will have access to health insurance
coverage.

Law Against Discrimination — The Washington state law corresponding to but
slightly different from the federal Americans with Disabilities Act (ADA), (see
above).

Living trust — establishes a separate entity set up while you are living to which
assets can be transferred either before or after you die.

Long-term care insurance — covers the extended cost of health support services
to persons in need of them for a prolonged period of time. Care is usually
provided in a nursing home or in the house of the person requiring the care.

Long-term disability - a disability in which the individual is not expected to
return to work after an injury or illness.

Medicaid — a federal/state program that finances health and long-term care
services for low-income individuals with disabilities, ranging from health
services to personal attendant care to prescription drugs to long term care;
generally provides coverage for individuals who have high levels of need and low
income and assets.

Medicare — is a public health program of health and hospital insurance for
senior citizens and individuals with disabilities. It is funded jointly by the
federal government and individual states.
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Naturopath — a person who practices a system of treating diseases through
natural agencies such as air, sunshine, water, and diet and rejects the use of
drugs and medicines.

Necessary documents — forms and/or letters requested by your insurance
company to accompany an application for services, such as information about
medications you take, letters from physicians who have treated you, contact
numbers for former employers.

Nondurable power of attorney — a power of attorney that expires after a certain
period of time, is revocable during its existence, and will automatically expire
when the person who grants it becomes incapacitated.

Permanently disabled — condition of an individual’s being unable to engage in
any substantial gainful activity by reason of one or more medically determinable
physical or mental impairments which can be expected to result in death, or
have lasted or can be expected to last for a continuous period of not less than
twelve months.

Preexisting condition — a condition that was present before an individual’s
enrollment in a health care insurance plan.

Probate — the process of proving, usually before a judge, that a document
submitted for official certification and registration, especially a will, is genuine.

Reasonable accommodation — a modification or adjustment to a job or worksite
that will allow a qualified applicant or employees with a disability to have
privileges equal to those of nondisabled employees.

Revocable — capable of being repealed, canceled or annulled.

Short-term disability — a disability in which the individual is expected to return
to work after a temporary injury or illness.
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Social Security Administration (SSA) — administers an insurance program
funded through payroll withholding and employer contributions that covers
most American workers.

Social Security Appeals Council — The third step in the appeals process if SSA

turns down your request for SSDI.

Social Security Disability Insurance (SSDI) — The federal disability insurance
program for workers unable to work due to long-term disability, and the chief
source of coverage for the elderly and certain people with disabilities. See
Medicare, above.

Springing power of attorney — a power of attorney that becomes effective upon
the happening of some future event; subject to some restrictions by the Health
Insurance Portability and Accountability Act (HIPAA). For that reason a
durable power of attorney (see above) may be a better choice.

Statutorily blind — legally blind; having a visual acuity of 20/200 or worse.

Substantial Gainful Activity (SGA) — the figure that the Social Security
Administration considers to represent competitive employment. To be eligible
for disability benefits, you must demonstrate an inability to work, i.e., you are
not working above the SGA level, which is adjusted each January 1.

Supplemental Security Income (SSI) — a program intended to help aged, blind,
and disabled people who are unable to work and who have limited income.

Testamentary trust — trust that comes into being as a result of a provision in a
will. See Living trust, above.

Trustee — a person to whom another’s property or the management of another’s
property is entrusted.
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Undue hardship — the situation for an employer in which an accommodation
would be unduly costly, extensive, disruptive, or would affect other employees
or customers in a negative way.

Will — a legal document that describes what will be done with your assets and
possessions when you die. Important because it allows you to have control over
your assets and provides information for your friends and relatives to ease the
task of dividing assets.

Work incentives — provisions for continued benefits and healthcare under Social
Security Disability Insurance coverage, to help you make the transition back

to work; tax provisions through credits, deductions, favorable tax treatment for
a variety of costs incurred as the result of working, obtaining technology and
training, etc.
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FindLaw, http://family.findlaw.com.

Lawyer Locator through FindLaw, available at
heep://www.lawyers.findlaw.com.

Lawyer Locator through Martindale/Hubbell, available at

http://www.martindale.com.

National MS Society:
www.nationalMSociety.org/SSDI.

National MS Society. Social Security Disability Benefits,
A Guide for People Living with Multiple Sclerosis:
http://www.nationalMSsociety.org/download.aspex?id=186.

Pressley Reed, M.D., Family Medical Leaves for Chronic Disease:
Multiple Sclerosis, available at http://www.reedgroup.com/News/Articles/
Reedol-2004FMLAandMSPPLU.pdf.

Rosalind C. Kalb, Multiple Sclerosis:
The Questions You Have, the Answers you Need, 3rd ed.

Shopping for Life, Disability and Long Term Care Insurance, available at
http://www.national MSsociy.org/living with-multiple-sclerosis/insurance-and-
money-matters/other-insurance/shopping-for-insurance/index.aspx.

Social Security Administration Web site:
hetp://www.socialsecurity.gov.

A Win-Win Approach to Reasonable Accommodations,
National Multiple Sclerosis Society, available at
http://www.nationalMSsociety.org/employment.
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Your state and/or local bar association

Karen Zielinski, Real Living with Multiple Sclerosis:
GET A JOB), available at

htep://findarticles.com/p/articles/mi qa3939/is 200410/ai n9464632/print.
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